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We are a boutique 

employment and labour firm 

providing strategic and legal 

human resources support 

for employers throughout 

B.C. – provincially and 

federally regulated 

Ukrainetz Workplace Law Group 

3 



Our services include: 

 

• hiring and dismissals (and everything in-between) 

• performance, behaviour and attendance management 

• employment standards, human rights, bullying and 

harassment (wsbc) and privacy compliance 

• workplace investigations, training & policy development 

• collective agreement bargaining, grievances & 

arbitrations 

• litigation whether it be in court or before administrative 

tribunals 

Ukrainetz Workplace Law Group 
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“Family status” is a protected ground in human rights 

legislation throughout Canada.  

 

 

Family status is not defined in either the BC Human Rights 

Code or the Canadian Human Rights Act. 
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Relationships which come under the “family status” 

protection include: spouses, parent/child (including adult 

children), siblings, in-laws, uncles, aunts, nephews, nieces, 

cousins and ‘those living in a family type relationship’.  
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Discrimination, Timing & Documentation 

• A probationary employee’s daughter was born with a condition which 

required corrective surgery. 

• He requested time off work to take his daughter to her doctor’s 

appointments and was, shortly after the request, dismissed from his 

employment.  

• The Employer claimed the employee’s performance did not meet their 

standards and expectations. 

• Mr. K had no formal feedback or evaluation of his performance. 

• The Employer could not show that Mr. K’s complaint had “no reasonable 

prospect of success”.  

Kovacs v John’s Bedrooms Barn and Foam Warehouse and others, 

2013 BCHRT 31 (Application to Dismiss) 
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In an employment context, if an employer requirement has a serious 

interference with a substantial parental or other family duty or 

obligation of the employee, the employer has an obligation to take 

steps to give relief from the adverse effects (i.e., accommodate to 

the point of undue hardship). 

 
 Campbell River and North Island Transition Society, 2004 BCCA 260 aff’d by 

BCCA in Envirocon Environmental Services ULC v. Suen, [2019] B.C.J. No. 146 

(SCC dismissed application for leave by Suen – 2019 SCCA No. 108) 
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The debate: “change in term or condition”, “serious 

interference” and “substantial”    

 

 

 Campbell River criticized: 

 

 Canada (Attorney General) v. Johnstone, 2014 FCA 110 
 SMS Equipment Inc. v. CEP Local 707, 2015 ABQB 162 
 City of Yellowknife v. A.B., 2018 NWTSC 50 
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“Serious” and “Substantial” 

Suen v. Envirocon Environmental Services ULC 

 

• 2017 BCHRTD 226 (Application to Dismiss);  

• 2018 BCJ No. 2978 (BCSC – upheld) 

• 2019 BCJ No. 146 (BCCA – overturned) 

• 2019 SCCA No. 109 (dismissed) 

 

The employee was fired when, shortly after the birth of his first child, he 

refused to accept an out-of-province assignment that required him to be 

away for 8 – 10 weeks, with no trips home.  
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“Serious” and “Substantial” 

 

The Tribunal had to determine whether, on the basis of those alleged facts, 

it could be found that:  

 

(i) there had been a change in a term or condition of Mr. Suen's 

employment; and  

 

(ii) such a change resulted in “a serious interference with a substantial 

parental or other family duty of obligation”. 
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“Serious” and “Substantial” 

HRT decision (aff’d SCBC): There was a reasonable 

prospect the employee could establish indirect or adverse 

effect discrimination. 

 

 

BCCA decision (overturned, SCC dismissed): The facts 

alleged by Mr. Suen are not capable of satisfying the 

second step of the Campbell River test. 
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“Serious” and “Substantial” 

 

Those facts are only capable of establishing the undisputed fact that he is 

a parent. While Mr. Suen's desire to remain close to home to be with his 

child and to assist his wife in caring for the child outside of his normal 

weekday working hours and on weekends is understandable and 

commendable, he is no different than the vast majority of parents. There 

are many parents who are required to be away from home for extended 

periods for work-related reasons who continue to meet their obligations to 

their children. Nothing in Mr. Suen's complaint or affidavit suggests his 

child would not be well cared for in his absence 
 
@ para. 32 (BCCA dec’n). 

 

13 



Duty to Accommodate – Assessing the 

Circumstances 

An employer has a duty to accommodate when a 

[changed] work requirement creates a “serious 

interference with a substantial parental or other 

family duty” and the employee has made 

reasonable efforts to find reasonably alternative 

solutions. 
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Duty to Accommodate – Assessing the 

Circumstances 

 

Some common examples include: 

• preferential shift schedules (i.e. “I cannot work afternoons or a 

graveyard shift”; “I can’t start work before 9:00am”; “I can’t work 

weekends”) to care for a family member; 

• extended leaves to attend to family obligations (i.e. maternity, parental, 

compassionate or bereavement leaves); 

• preferential holiday schedules (Christmas, spring break, summer) to 

meet parental obligations to school aged children; and 

• attendance challenges arising out of the endless juggle parents face to 

get to work on time (or at all) and to stay at work (or stay focused on 

work).  
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Duty to Accommodate – Assessing the 

Circumstances 

In making an assessment, the Employer is entitled to explore: 

 

• Is the family member under the employee’s care and supervision? 

• Does the family activity or demand which is conflicting with the work 

requirement relate to a non-voluntary obligation or responsibility the 

employee has to the family member (is this a “need” or a 

“preference/choice”)? 

• Does the workplace requirement “substantially interfere” with this familial 

responsibility? 

• Has the employee made reasonable efforts to find alternative means to 

address the obligation or responsibility and not been successful; and  

 

Remember: The employee is not entitled to a perfect accommodation; but 

to a workable solution. 
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Family Status, or not… 

Case Study: 

 

• Nicole Ziegler worked at Pacific Blue Cross for around eleven years, 

until she resigned in early 2017 after being faced with two months notice 

of a change in hours of work from (8:00 – 3.30 to 9:30 – 5)  

 

• Daycare closed at 6pm  

 

• So what is the problem?  

 

• Sounds like a preference/choice or a need (substantial interference)? 
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Family Status, or not… 

• Be careful not to make assumptions ….  
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Family Status, or not… 

 

 

 Primary caregiver responsible for drop-off & pickup 

 

 Team lead is the last to leave  

 

 Office in Burnaby daycare in Langley (45-90 minute drive) 

 

 No corporate/institutional daycare providers provide care past 6 PM 

 

 Child is one year old – limited daycare options/long wait lists 

 

 Otherwise, no “unique care needs” or “issues with respect to child 

health or care” 
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Family Status, or not… 

• Grievance & Human Rights Complaint 

 

 Grievance settlement – seniority-based shift selection (did not 

address Ms. Ziegler’s specific situation) 

 

 HRC application to dismiss (no reasonable prospect of success) 

denied:  
 
Ms. Ziegler was given at best two months to do so, and I am unable to say on 

this application that she has no reasonable prospect of establishing she took 

reasonable measures to look for childcare or that Pacific's actions seriously 

interfered with what I see as a substantial parental obligation: to ensure her 

child was cared for while she was at work. 
@ para. 73 

 

Ziegler v. Pacific Blue Cross, 2018 BCHRTD No. 151 
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Family Status, or not… 

Case Study: 

 

• Ms. Johnstone and her husband are both full time employees of the 

Canadian Border Services Agency and had two children. 

 

• Their schedules covered 24/7 clock, overlapped 60% of the time and 

were not coordinated. Neither parent could provide child care on a 

reliable basis. No family back up or child care available 24/7. 

 

• Employees were permitted to work fixed schedules but only if they 

agreed to work part time (full time work was not available on a fixed 

schedule).  

 

• Part time work results in less income and a loss of benefits and pension. 

 

Too bad, so sad, you chose to have children … or not? 21 



Childcare obligations under family status have immutable or constructively 

immutable characteristics, such as those that form an integral component of 

the legal relationship between a parent and a child. The childcare obligations 

at issue are those which a parent cannot neglect without engaging his or 

her legal liability. 

 

…Voluntary family activities, such as family trips, participation in 

extracurricular sports events, etc. do not have this immutable characteristic 

since they result from parental choices rather than parental obligations. 

These activities would not normally trigger a claim to discrimination 

resulting in some obligation to accommodate by an employer.  
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The employer discriminated against Ms. Johnstone when it refused to 

accommodate her childcare obligations and instead required her to work part-

time, resulting in less income and a loss of benefits and pension. 

 

 

REMEDY: $15,000 pain and suffering; $20,000 in special compensation 

 

 

F.A. Johnstone and Canadian Border Services Agency, [2014] FCJ 455; 

2014 FCA 110 

Family Status, or not… 
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Family Status, or not… 

Case Study: 

 

• Denial of extended “general” leave after expiry of mat/parental leave 

 

• Two grievances & a human rights complaint 

 

• Grievance award – additional year’s leave of absence granted 

 

• No damages awarded because parties agreed arbitrator would not 

address the human rights complaint*  
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Family Status, or not… 

Reasons for leave – financial, cost of daycare, imprinting of ethnic 

language, lack of family support, desire to be with her daughter 
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Family Status, or not… 

 

Ms. Durikova does not provide evidence that there are special 

circumstances about the care of her daughter that rise above the issue of 

her personal choice to take additional leave from work.  

 

It appears clear that Ms. Durikova wanted to stay at home with her child to 

pass on her culture and language. That is undoubtedly a laudable desire. 

However, it appears to be a choice rather than a substantial family duty or 

obligation as contemplated by Campbell River. 

 

 

Durikova v. BC (LDB) 2018 BCHRTD 258 @ para. 67 
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Family Status, or not… 

Employee requires accommodation of physical restrictions, from back of 

store to front of store. This results in a change to her hours from M-F days 

to being available days, evenings, weekends.  

 

Employee says “yes” to days and weekends, but no to evenings because 

she brings evening meals to her mother. 

 

 

 

 

 

 

 

Misetich –and- Value Village Stores Inc. 2016 HRTO 1229 
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Accommodation is a Multi-Party 

Responsibility 

  

The search for accommodation is a multi-party inquiry. The complainant 

also has a duty to assist in securing an appropriate accommodation and his 

or her conduct must therefore be considered in determining whether the 

duty to accommodate has been fulfilled.  

 

When an employer has initiated a proposal that is reasonable and would, if 

implemented, fulfil the duty to accommodate, the complainant has a duty to 

facilitate the implementation of the proposal. If the complainant fails to take 

reasonable steps and causes the proposal to founder, the complaint will be 

dismissed. 

 

Central Okanagan School District No. 23 v Renaud, [1992] 2 SCR 970 at 

p. 974; emphasis added 
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Accommodation to Undue Hardship 

 

 

“Undue hardship” is unique to each employer. Considerations include: 

  

• Financial cost 

• Health and safety risks 

• Size and flexibility of the workforce 

• Feasibility of the needed accommodation  

 

To reach “undue hardship” the burden must be substantial and more than 

inconvenience or disruption is to be expected in all situations.  
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Needs/Preferences & Employee 

Responsibilities 

Case Study: 

 

• Request to work remotely, full-time, for a year following the end of a 

year long maternity leave to breastfeed a healthy child 

 

• Alternate proposal – leave 2x day for 45 minutes to breast feed during 

paid time at daycare close to work (without forfeiting lunch breaks and 

including 2 -15 minute paid coffee breaks) 

 

• Alternate, alternate proposal – telework  / in office work (short days) 

combined  

 

• Discussion  / negotiation (all good) – then employee abandons 

alternates 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

30 



Family Status & Needs/Preferences 

Grievance (not HRC) filed 

I can find no error in the Board's ultimate conclusion that Ms. 

Flatt was breastfeeding her child out of a personal choice …  

 

Moreover, the applicant has made no reasonable effort to 

find a viable solution. As mentioned earlier she never 

addressed the employer's reasonable concerns with her 

proposal to leave the office twice a day for 45 minutes to 

breastfeed her child during paid hours and simply reverted to 

her original position. 
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Family Status & Needs/Preferences 

 

 

 

 

The applicant chose to breastfeed her child and respect must be had for 

her decision. This case is not about that choice but rather about the 

difficulties of balancing motherhood and career. It is about balancing the 

rights of mothers and that of employers having regard to the basic 

principle that one must be at work to get paid. 

 

Flatt v. Treasury Board (Dept of Industry) 2014 PSLREB 02 at para’s 

32 – 38 
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Feeling Sandwiched 

Scenario: 

 

• Employee’s mother has dementia 

• On wait list for facility 

• Mother attends adult daycare which ends before the employee is off 

work 

• Occasionally, staff bring kids to work, to occupy themselves in the staff 

area when childcare is not available (eg. Pro D Day’s, no after school 

care) 

• Employee wishes to bring mom to work  

 

Accommodation options? 
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In Summary 

When work and family demands conflict, take the time to understand the 
nature of the conflicting demands.  
 
• Engage the employee in a direct conversation and be understanding, 

creative and flexible.  
 

• Obtain sufficient information to be able to assess whether the demand 
is a need/responsibility or a preference (which is not a matter of 
opinion!).  

  
Ultimately, a workplace accommodation/disruption may be necessary, but 
that only need occur if: 
 
• the term or condition [change in] results in a serious interference with a 

substantial parental or other family duty; and, 
• there are no other reasonable alternatives available to the employee.  
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